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REPORT
No. 96-1436

96Tz CONGRESS } HOUSE OF REPRESENTATIVES

2d Session
TN

SEPTEMBER 30, 1980.—Ordered to be printed

Mr. Boranp, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany S. 1482]

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the House to the bill (S. 1482) to pro-
vide certain pretrial, trial and appellate procedures for criminal cases
involving classified information, having met, after full and free con-
ference, have agreed to recommend and do recommend to their respec-
tive Houses as follows:

That the Senate recede from its disagreement to the amendment of
the House to the text of the bill and agree to the same with an amend-
ment as follows:

In lieu of the matter proposed to be inserted by the House amend-
ment to the text of the bill insert the following:

DEFINITIONS

Ske. 1. (a) “Unclassified information”, as used in this Act, means
any information or material that has been determined by the United
States Government pursuant to an Ewxecutive order, statute, or regula-
tion, to require protection against unauthorized disclosure for reasons
of national security and any restricted data, as defined in paragraph, 7.
of section 11 of the Atomic Emergy Act of 1964 (42 U.8.C. 2014(y)).

() “National security”, as used in this Act, means the national
defense and foreign relations of the United States.

PRETRIAL CONFERENCE

Skc. 2. At any time after the filing of the indictment or information,
any party may move for a pretrial conference to consider matters re-
lating to classified information that may arise in connection with the
prosecution. Following such motion, or on its own metion, the court
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shall promptly hold a pretrial conference to establish the timing of
requests for discovery, the provision of motice required by section 5 of
this Act, and the initiation of the procedure established by section 6 of
this Act. In addition, at the pretrial conference the gourt may consider
any matters which relate to classified information or which may pro-
mote a fair and-expeditious trial. No admission made by the defendant
or by any attorney for the defendant at such a conference may be used
against the defendant unless the admission is in writing and is signed
by the defendant and by the attorney for the defendant. :

PROTECTIVE ORDERS

See. 3. Upon motion of the United States, the court shall issue an .
order to protect against the disclosure of any classified information
disclosed by the United States to any defendant in any criminal case
in a district court of the United States. :

DISCOVERY OF CLASSIFIED INFORMATION BY DEFENDANTS

Szc. 4. The court, upon a sufficient showing, may authorize the
United States to delete specified items of classified information from
documents to be made available to the defendant through discovery
under the Federal Rules of Criminal Procedure, to substitute a sum-
mary of the information for such classified documents, or to substitute
a statement admitting relevant facts that the classified information
would tend to prove. The court may permit the United States to make a
request for such authorization in the form of a written statement to be
inspected. by the court alone. If the court enters an order granting
relief following such an ex parte showing, the entire tewt of the state-
ment of the United States shall be sealed and preserved in the records
of the court to be made available to the appellate court in the event of
an appeal.

NOTICE OF DEFENDANT’S INTENTION TO DISCLOSE CLASSIFIED INFORMATION

Skc. 5. (a) Norice By Derenpanr.—If o defendant reasonably ex-
pects to disclose or to cause the disclosure of classified information mn
any manner in connection with any trial or pretrial proceeding in-
volving the criminal prosecution of such defendant, the defendant
shall, within the time specified by the court or, where no time %s
specified, within thirty days prior to trial, notify the attorney for the
United States and the court in writing. Such notice shall include a brief
description of the classified information. W henever a defendant learns
of additional classified information he reasonably expects to disclose at
any such proceeding, he shall notify the attorney for the United States
and the court in writing as soon as possible thercafter and shall include
a brief description of the classified information. No defendant shall
disclose any information known or believed to be classified in con-
nection with a trial or pretrial proceeding until notice has been given
under this subsection and until the United States has been afforded a
reasonable opnortunity to seek a determination pursuant to the pro-
cedure set forth in section 6 of this Act, and until the time for the
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United States to appeal such determination under section? has expired
or any appeal under section? by the United States is decided.

(b) Faiure ro CourLy.—If the defendant fails to comply with the
requirements of subsection (a) the court may preclude disclosure of
any classified information not made the subject of notification and may
prohibit the examination by the defendant of any witness with respect
to any such information.

PROCEDURE FOR CASES INVOLVING CLASSIFIED INFORMATION

Szc. 6. (a) Morion ror Hearivg.—Within the time specified by the
court for the filing of a motion under this section, the United States
may request the court to conduct a hearing to make all determinations
concerning the use, relevance, or admissibility of classified information
that would otherwise be made during the trial or pretrial proceeding.
Upon such a request, the court shall conduct such a hearing. Any
hearing held pursuant to this subsection (or amy portion of such
hearing specified in the request of the Attorney General) shall be held
in camera if the Attorney General certifies to the court in such petition
that a public proceeding may result in the disclosure of classified in-
formation. As to each item of classified information, the court shall set
forth in writing the basis for its determination. Where the United
States’ motion under this subsection is filed prior to the trial or pretrial
proceeding, the court shall rule prior to the commencement of the
relevant proceeding. .

() Norice—(1) Before any hearing is conducted pursuant to a
request by the United States under subsection (&), the United States
shall provide the defendant with notice of classified information that
is at issue. Such notice shall identify the specific classified information.
at issue whenever that information previously has been made available
to the defendant by the United States. W hen the United States has not
previously made the information available to the defendant in con-
nection with the case, the informaton may be described by generic
category, in such form as the court may approve, rather than by iden-
tification of the specific information of concern to the United States.

(2) Whenever the United States requests a hearing under subsec-
tion (a), the court, upon request of the defendant, may order the
United States to provide the defendant, prior to trial, such details as
to the portion of the indictment or information at issue in the hear-
ing as are needed to give the defendant fair notice to prepare for the

- hearing. B

(¢) Arrervarive ProcepURE For DiscLosurr o CLasSIFIED [NFORMA-
7108 —(1) Upon any determination by the court authorizing the dis-
closure of specific classified information wnder the procedures estab-
lished by this section, the United States may move that, in liew of the
disclosure of such specific classified information, the court order—

(A4) the substitution for such classified information of a state-
ment admatting relevant facts that the specific classified informa-
tion would tend to prove; or

(B) the substitution for such classified information of a sum-
mary of the specific classified information. »

The court shall grant such a motion of the United States if it finds
that the statement or summary will provide the defendant with sub-

’Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010008-8



Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010008-Sd

4

stantially the same ability to make his defense as would disclosure of

. the specific classified information. The court shall hold a hearing on
any motion under this section. Any such hearing shall be held in
camera at the request of the Attorney Generdl.

(2) The United States may, in connection with a motion under para-
graph (1), submit to the court an affidowit of the Attorney General
certifying that disclosure of classified information would couse iden-
tifiable damage to the national security of the United States and ex-
plaining the basis for the classification of such information. If so
requested by the United States, the court shall examine such awit
in camera and ex parte.

(@) SeaLine or Rrcorps or In Camera Hrarives—If at the close of
an in camera hearing under this Act (or any portion of a hearing under

- this Act that is held in camera) the court determines that the classified
information at issue may not be disclosed or elicited at the trial or
pretrial proceeding, the record of such in camera hearing shall be
sealed and preserved by the court for use in the event of an appeal.

The defe ¢t may seek reconsideration of the court’s determination

prior to or during trial. :

(e) PromiBrrion ov DiscLosure oF OrLassiFIEp INFORMATION BY DE-
FENDANT, RrL1EF For DEFENDANT WHEN UnITED STATES OPPOSES DIS-
CLOSURE.—(1) Whenever the court denies a motion by the United
States that it issue an order under subsection (¢) and the United
States files with the court an affidavit of the Attorney General object-
ing to disclosure of the classified information at issue, the court shall
order that the defendant not disclose or cause the disclosure of such
information. :

(2) Whenever a defendant is prevented by an order under para-
graph (1) from disclosing or causing the disclosure of classified in-
formation, the court shall dismiss the indictment or information; ex-
cept that, when the cowrt determines that the interests of justice would
not be served by dismissal of the indictment or information, the court
shall order such other action, in liew of dismissing the indictment or
information, as the court determines is appropriate. Such action may
include, but need not be limited to—

(4) dismissing specified counts of the indictment or informa-
tion,; :

(B) finding against the United States on any issue as to which

the. excluded classified information relates; or '
(C) striking or precluding all or part of the testimony of a
witness.

An order under this paragraph shall not take effect until the cowrt
has afforded the United States an opportunity to appeal such order
under section 7, and thereafter to withdraw its objection to the disclo-
sure of the classified information at issue. '

(f) Recirrociry—W henever the court determines pursuant to sub-
section (a) that classified information may be disclosed in connection
with a trial or pretrial proceeding, the court shall, unless the interests
of fairness do not so require, order the United States to provide the -
defendant with the information it expects to use to rebut the classified
information. The court may place the United State under a con-
tinwing duty to disclose such rebuttal information. In the United

Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010008-8



Approved For Release 2008/10/23 : CIA-RDP85-00003R000100010008-8

5

States fails to comply with its obligation under this subsection, the
court may exclude any evidence not made the subject of a required
disclosure and may prohibit the evamination by the United States of
any witness with respect to such information.

INTERLOCUTORY APPEAL

Skc. 7. (a) An interlocutory appeal by the United States taken be-
fore or after the defendant has been placed in jeopardy shall lie to a
court of appeals from a decision or order of a district court in a
criminal case authorizing the disclosure of classified information, im-
posing sanctions for nondisclosure of classified information, or refus-
g a protective order sought by the United States to prevent the
disclosure of classified information.

(b) An appeal taken pursuant to this section either before or during
trial shall be expedited by the court of appeals. Prior to trial, an
appeal shall be taken within ten days after the decision or order ap-
pealed from and the trial shall not commence wuntil the appeal is
resolved. If an appeal is taken during trial, the trial court shall ad-
journ the trial until the appeal is resolved and the court of appeals
(1) shall hear argument on such appeal within four days of the
adjournment of the triol, (22 may dispense with written briefs other
than the supporting materials previously submitted to the trial court,
(8) shall render its decision within four days of argument on appeal,
and (}) may dispense with the issuance of a written opinion in render-
ing its decision. Such appeal and decision shall not affect the right of
the defendant, in a subsequent appeal from a judgment of conviction,
to claim as error reversal by the trial court on remand of a ruling
appealed from during trial.

INTRODUCTION OF CLASSIFIED INFORMATION

Skc. 8. (a) Crassiricarion Srarvs.— Writings, recordings, and pho-
tographs containing classified information may be admitted into evi-
dence without change in their classification stailus.

(b) Precavrions BY Covrr—T he court, in order to prevent unneces-
sary disclosure of classified information involved in any criminal pro-
ceeding, may order admission into evidence of only part of a writing,
recording, or photograph, or may order admission into evidence of the
whole writing, recording, or photograph with excision of some or all of

- the classified information contained therein, unless the whole ought in
fairness be considered. '

(¢) Tarine or Tesrinony.—During the examination of a witness in
any criminal proceeding, the United States may object to any ques-
‘tion or line of inquiry that may require the witness to disclose classi-
fled information not previously found to be admissible. Following
such an objection, the court shall take such suitable action to deter-
mine whether the response is admissible as will safequard against the
compromise of any classified information. Such action may include
requiring the United States to provide the courtwith a proffer of the
witness’ response to the question or line of inquiry and requiring the
defendant to provide the court with o proffer of the nature of the
information he seeks to elicit. '
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SECURITY PROCEDURES

Skc. 9. (@) Within one hundred and twenty days of the date of the
enactment of this Act, the Chief Justice of the United States, in con-
sultation with the Attorney General, the Director of Central Intelli-

- gence, and the Secretary of Defense, shall prescribe rules establishing
procedures for the protection against unauthorized disclosure of any
classified information in the custody of the United States district
courts, courts of appeal, or Supreme Court. Such rules, and any
changes in such rules, shall be submitted to the appropriate commii-
tees of Congress and shall become effective forty-five days after such
submission.

(6) Until such time as rules under subsection (a) first become effec-
tive, the Federal courts shall in each case involving classified informa-
tion adopt procedures to protect against the unauthorized disclosure
of such information. :

IDENTIFICATION OF INFORMATION RELATED TO THE NATIONAL DEFENSE

Skec. 10. I'n any prosecution in which the United States must estab-
lish that material relates to the national defense or constitutes classi-
fied information, the United States shall notify the defendant, within
the time before trial specified by the court, of the portions of the
material that it reasonably expects to rely upon to establish the na-
tional defense or classified information element of the offense.

AMENDMENT TO THE ACT

Skc. 11. Sections 1 through 10 of this Act may be amended as pro-
vided in section 2076, title 28, United States Code.

ATTORNEY GENERAL GUIDELINES

Skc. 12. (a) Within one hundred and eighty days of enactment of
this Act, the Attorney General shall issue guidelines specifying the
factors to be used by the Department of Justice in rendering a deci-
sion whether to prosecute a violation of Federal law in which, in the
judgment of the Attorney General, there is a possibility that classified
information will be revealed. Such guidelines shall be transmitted to
the appropriate committees of Congress.

(b) When the Department of Justice decides not to prosecute a vio-
lation of Federal low pursuant to subsection (&), an appropriate
toiﬁcc'alf of the Department of Justice shall prepare written findings

etailing the reasons for the decision not to prosecute. The findings
shall include— : '
(1) the intelligence information which the Department of
Justice officials believe might be disclosed,
(2) the purpose for which the information might be disclosed,
(3) the probability that the information would be disclosed,
and

(4) the possible consequences such disclosure would have on the
national security. A
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REPORTS TO CONGRESS

Sko. 13. (@) Consistent with applicable authorities and duties, in-
. cluding. those conferred by the Constitution upon the executive and
legislative. branches, the Attorney General shall report orally or in
writing semaannually to the Permanent Select Committee on Intelli-
gence of the United States House of Representatives, the Select Com-
mittee on Intelligence of the United States Senate, and the chairmen
and _ranking minority members of the Committees on the Judiciary
of the Senate and House of Representatives on all cases where a deci-
sion mot to prosecute a wviolation of Federal law pursuant to Section
12(a) has been made.

(6) The Attorney General shall deliver to the appropriate com-
mittees of Congress a report concerning the operation and effectiveness
of this Act and including suggested amendments to this Act. For the
first three years this Act is in effect, there shall be a report each year.
After three years, such reports shall be delivered as necessary.

FUNCTIONS OF ATTORNEY GENERAL MAY BE EXERCISED BY DEPUTY
ATTORNEY GENERAL OR A DESIGNATED ASSISTANT ATTORNEY GENERAL

Sec. 14. The functions and duties of the Attorney General under
this Act may be exercised by the Deputy Attorney General or by an
Assistant Attorney -General designated by the Attorney General for
such purpose and may not be delegated to any other official.

EFFECTIVE DATE

Skc. 16. The provisions of this Act shall become effective upon the
date of the enactment of this Act, but shall not apply to any prosecu-
tion in which an indictment or information was filed before such date.

SHORT TITLE

Skc. 16. That this Act may be cited as the “Classified Information
Procedures Act.”
. And the House agree to the same.
That the House recede from its amendment to the title of the bill.

Epwarp P. BoLaND,
R. L. Mazzoui,
Dox Epwarbs,
RoeT. DRINAN,
RoBerr McCrory,
H. J. Hypz,
Managers on the Part of the House.
- Epwarp M. KENNEDY,
BircE Baym,
. JosepH R. BmEN, Jr.,
Patrick J. LEany,
StroM THURMOND,
Bos Dotk
Taap COCHRAN,
Managers on the Part of the Senate.
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JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

. The managers on the part of the House and the Senate at the con-
ference on the disagreeing votes of the two Houses on the amendments
of the House to the bill (S. 1482) to provide certain pretrial, trial, and
appellate procedures for criminal cases involving classified informa-
tion, submit the following joint statement to the House and the Sen-
ate in explanation of the effect of the action agreed upon by the man-,
agers and recommended by the accompanying conference report:

The House amendment to the text of the bill struck out all of the
Senate bill after the enacting clause and inserted a substitute text.

The Senate recedes from its disagreement to the amendment of the
House with an amendment which is a substitute for the Senate bill
and the House amendment. The differences between the Senate bill,
the House amendment, and the substitute agreed to in conference are
noted below, except for clerical corrections, conforming changes made
necessary by agreements reached by the conferees, and minor drafting
and clarifying changes.

DEFINITIONS (SEC. 1)

The Senate bill (sec. 1(a)) defined “classified information” to mean
“any information or material that has been determined by the United
States Government pursuant to an Executive order, statute, or regu-
lation, to require protection against unauthorized disclosure for rea-
sons of national security and any restricted data, as defined in section
2014(y) of title 42, United States Code.” The House bill (sec. 113) . .- =~
defined classified information as “information or material that is des-
ignated and clearly marked or clearly represented, pursuant to the -
provisions of a statute or Executive order (or a regulation or order
issued pursuant to a statute or Executive Order), as information re-
quiring a specific degree of protection against unauthorized disclosure
for reasons of national security or any Restricted Data, as defined in
section 11 y. of the Atomic Energy Act of 1954 (42 U.S.C. 2014(y))”.

The conferees agreed to the Senate provision.

The Senate bill (sec. 1(b)) defined “national security” to mean the
“national defense and foreign relations of the United States”. The
House bill contained no comparable provision.

The conferees agreed to the Senate provision.

PRETRIAL CONFERENCE (SEC. 2)

The Senate bill contained a provision (sec. 2) which required the
court, upon motion of any party, to hold a pretrial conference to make
determinations concerning the timing of certain procedures concern-
ing classified information as well as any other matters which might

9)
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promote a fair and expeditious trial. The House bill contained a simi-
lar provision ‘(sec. 101) with additional language stating that submis-
sions made by the defendant or his attorney in the course of such pro-
ceedings could not be used against him unless they were in writing and
signed by the defendant and his attorney. _

The conferees agreed to the Senate provision with the additional
House language.

PROTECTIVE ORDERS (SEC. 3)

The Senate bill contained a provision (sec. 3) which authorized the
court to issue a protective order “to guard agalnst the compromise in
connection with a prosecution by the United States of any classified
material.” The House bill had a similar provision (sec. 109(a)) which,
however, made clear that the court could issue such an order only “to
protect against the disclosure of any classified information disclosed
by the United States to any defendant.”

The conferees agreed to the House provision.

DISCOVERY OF CLASSIFIED INFORMATION BY DEFENDANTS (SEC. 4)

The Senate bill contained a provision (sec. 4) which permitted the
court to authorize the deletion from, summarization of, or stipulation
concerning, any classified information from documents made available
by the government to the defendant, and stated that a motion request-
ing such authority could be heard in camera and ex parte. The House
bill contained a similar provision (sec. 109(b)) which related only to
materials which the defendant sought from the government through
discovery, and took effect only after all determinations made by the
court pursuant to Rule 16 of the Federal Rules of Criminal Procedure
had been made. .

The House bill also required the court to find that the actions re-
quested by the government would “provide the defendant with sub-
stantially the same ability to prepare for trial or make his defense as

— would disclosure of the 'specific classified information.” Finally, the

" House provision required that if-the court granted an order pursuant
to an ex parte motion for deletion, summarization or stipulation, the
entire text of the government’s ex parte statement to the court should
be seailed and preserved for the appellate court in the event of an
appeal.

The conferees agreed to the Senate provision but limited its effect
only to materials provided through the discovery process and added
the provision of the House bill requiring the record of any ex parte
statement to be sealed and preserved for the appellate court in the
event of an appeal.

NOTICE OF DEFENDANT’S INTENTION TO DISCLOSE CLASSIFIED INFORMATION
(SEC. 5)

The Senate bill contained a provision (sec. 5) requiring a criminal
defendant to notify the government and the court, in advance, of any
classified information that the defendant reasonably expected to dis-
close at trial or pretrial proceedings. The defendant could not disclose
the information until the government had had an opportunity to seek
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a hearing on the matter or appeal a determination made at such a hear-
ing. Further, the provision stipulated that where the defendant did
not comply with the notice requirement, the court could preclude the
defendant from disclosing the classified information.

The House bill contained similar, more detailed procedures for
notice (sec. 102 (2) and (b)) and a penalty provision (sec. 106) which
required the court, before it prohibited the defendant from disclos-
ing the classified information at issue, to find that the defendant
reasonably could have anticipated the need to disclose the classified
information.

The conferees agreed to the Senate provision with minor technical
changes.

PROCEDURE FOR CASES INVOLVING CLASSIFIED INFORMATION (SEC. Gi

The Senate bill contained a provision (sec. 6) establishing procedures
by which the government could request a hearing on issues involving
classified information brought to the attention of the government by
the defendant pursuant to the provisions of section 5 or about which
the government had otherwise learned. The procedures provided that

- the government could submit an ex parte statement to the court ex-
plaining the sensitivity of the classified information at the time a
hearing was requested and that the government could request that the
hearing, or a portion thereof, be in camera.

The Senate bill further provided that before any hearing was held
pursuant to section 6, notice was to be given to the defendant of the
information at issue and that such notice might be by “generic cate-
gory” if the information at issue had not been made available previ-
ously to the defendant through discovery or otherwise,

After the hearing, the court was required to determine whether and
in what manner classified information could be disclosed by the de-
fendant. The court could, if it found that the defendant’s right to a
fair trial would not be prejudiced, order that a stipulation of facts or-
a summarization of information be disclosed in lieu of the specific
classified information. If such forms of alternative disclosure were not .
possible and the government objected to the disclosure of the classified
information at 1issue, the court was to decide whether to declare a
mistrial, dismiss the case or specific counts thereof, preclude the testi-
mony of a witness, find against the government on an issue or anything
else required by the interest of justice.

Further, if new information later came to light that would have
affected the court’s determination that certain classified information
could not be disclosed, the defendant then could move that the court
reconsider its ruling. If the court granted this motion, a second hear-
ing could be held under the procedures of the bill.

Finally, section 6 contained a requirement that the government pro-
vide the defendant with the information it would use to rebut the
specific classified information which the court had ruled could be dis-
closed in connection with the trial, unless the court found that the
interest of justice would not so require.

The House bill contained provisions (sec. 102 (c), (d) and (e) ; sec.
103, 104, 105) basically analogous to the Senate provisions, but with
the following differences:
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In addition to responding to the notice by the defendant of classi-
fied information that might be disclosed in connection with the trial,
the government, on the petition of the Attorney General, could also
request a hearing in any other situation where the government wished
to resolve issues concerning classified information before trial, regard-
less of whether the government had any knowledge of possible dis-
closure (sec. 102(c) ).

The determination to be made by the court before trial as to the
matters involving classified information would be those rulings on the
use, relevance, or admissibility of the information as otherwise would
be made at trial (sec. 102 (a), (b) and (c¢)).

The court would hear all arguments, and make its decision, con-
cerning questions of use, relevance or admissibility before receiving
any affidavit from the government about the sensitivity of the classi-
fied information at issue. '

There would be a separate hearing on the question of alternative
disclosure after rulings on use, relevance or admissibility. A stipula-
tion of facts or summary would be permitted if the alternative form
‘of disclosure would provide the defendant with substantially the same

. ability to make his defense as would use of the specific classified
information.

The possible rulings-against the government where the government
still objected (after appeal) to disclosure of specific classified informa-
tion did not include mistrial, since otherwise the defendant could
have been placed in double jeopardy.

The government was required specifically, among the information
to be provided reciprocally to the defendant, to furnish the names of
witnesses, taking into consideration possible harm or intimidation to
the witness or harm to the national security; and to furnish a bill of
particulars as to the parts of the indictment or information to which
the specific classified information that the government wished to make
the subject of a hearing pertained. All the foregoing requirements,
however, were not to apply when the classified information at issue had
been provided by the government to the defendant, unless the interests
of fairness so required.

The conferees agreed to the Senate provision with language changes
-and additions which incorporate the additional House provisions.

The conferees note that although the rulings which the judge will
make as to use, relevance or admissibility under the conference sub-
stitute will be made before any explanation of the basis for classifica-
tion, the conferees agree that nothing in the conference substitute
would prevent the court from examining the specific classified infor-
mation at issue in considering all questions of use, relevance or ad-
missibility. At the same time, the conferees agree that, as noted in
the reports to accompany S. 1482 and H.R. 4736, nothing in the con-
ference substitute is intended to change the existing standards for
determining relevance and admissibility.

The conferees also agree that although the standard in the confer-
ence substitute for alternative disclosure, “substantially the same
ability to make his defense,” is intended to convey a standard of sub-
stantially equivalent disclosure, precise, concrete equivalence is not in-
tended. The fact that insignificant tactical advantages could accrue to
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the defendant by the use of the specific classified information should
not preclude the court from ordering, alternative disclosure.

The conferees further note that, although the language of the con-
ference substitute does not specifically require reciprocal provision by
the government of the names of government witnesses, witnesses
names may, in appropriate circumstances, be required to be provided,
if, taking into consideration all that the defendant has revealed to the
government, the interest of fairness would suggest such provision.
The conferees agree that the reciprocal provision of information by
the government to the defendant may not be in the “interests of fair-
ness”. in cases where the defendant has received the classified informa-
tion in question from the government by discovery.

INTERLOCUTORY APPEAL

The Senate bill contained a provision (sec. 7) providing for an ex-
pedited interlocutory appeal of alt decisions by the court under the
provisions of the bill authorizing disclosure of classified information,
Imposing sanctions for nondisclosure of classified information or re-
fusing a protective order sought by the government.

The House bill contained a similar provision (sec. 108) which per-
mitted appeals not undertaken for purposes of delay.

The conferees agreed to the Senate provision.

PRECAUTIONS BY COURT (SEC. 8(b))

The Senate bill contained a provision (sec. 8(b)) which authorized
the court, where classified information was involved, to “order admis-
sion into evidence of only part of a writing, recording, or photograph,
or * * * grder admission into evidence of the whole * * * with ex-
cision of some of the classified information contained therein.”

The House bill contained a provision (sec. 109 (d) and (e)) which
restated the Rule of Completeness, but required the court to conduct
a hearing whenever the rule was invoked.

The conferees agreed to the Senate language but added the phrase
“unless the whole ought in fairness be considered,” to make it clear
that it was a determination under the Rule of Completeness that was
to be made by the Court. :

SECURITY PROCEDURES (SEC. 9)

The Senate bill contained a provision (sec. 9) which directed the
Chief Justice, in consultation with the Attorney General, the Director
of Central Intelligence, and the Secretary of Defense, to issue secu-
rity procedures to protect classified information submitted to the
Federal courts. '

The House bill contained a provision (sec. 110) which required the
Chief Justice, in consultation with the Attorney General and the Di-
rector of Central Intelligence, to prescribe such procedures and to
submit them to the appropriate committees of Congress. The proced-
ures would take effect 45 calendar days after such submission.

The Conferees agreed to the House provision, but added the Senate

- requirement that the Chief Justice consult with the Secretary of
Defense.
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AMENDMENTS TO THE ACT (SEC. 11)

The Senate bill contained a provisoin (sec. 11) which stated that
sections 1 to 10 could be amended in the same manner, described in 28
U.S.C. 2076, as are the Rules of Evidence.

The House bill contained no similar provision.

The conferees agreed to the Senate provision. (The House conferees
note that in the House of Representatives, both the Permanent Select
Committee on Intelligence and the Committee on the Judiciary share {
jurisdiction over the subject matter of the Act. It is expected that such .
Joint jurisdiction will continue to be reflected in any referrals to com-
mittees of changes to the Act submitted by the Supreme Court to the
Congress.) '

ATTORNEY GENERAL GUIDELINES (SEC. 12)

The Senate bill contained a provision which required promulgation
of Attorney General guidelines for dealing with the factors to be con-
sidered in a prosecution where there is a possibility that classified in-

. formation would be revealed during trial. It also required written
findings on any decision not to prosecute. The House bill contained no
comparable provisions. The conferees agred to the Senate’s provisions.

The conferees agree that, while the written findings must cover the
factors listed in section 12(b) that influence decisions not to prosecute,
they need not necessarily involve or discuss the very sensitive classified
information which leads to the decision not to prosecute. Thus, in-
formation which reveals specific intelligence arrangements with for-
eign governments, intelligence sources or methods, or the essence of
the sensitive information at issue in the case can be described in a
manner that protects the details that make the information so sensi-
tive. The important point is that the description convey the impor-
tance or sensitivity of the information involved. In cases where it is
necessary to use classified information to describe the classified infor-
mation at issue or the consequences that would result from its disclo-
sure, special precautions should be taken to insure that the informa-
tion is handled in an appropriate manner. In these cases, the findings
should be safeguarded in accordance with procedures agreed upon by
the Attorney General, Secretary of Defense, and the Director of Cen-
tral Intelligence. :

REPORTS TO CONGRESS (SEC. 13)

The Senate bill contained provisions (sec. 12(c) and 13) which
dealt with reports by the Attorney General to the Congress. Under
section 12(c) the report, either written or oral, was to be made on a
semiannual basis to the two Intelligence Committees, and was to in-
clude all cases where a decision not to prosecute was made for reason
of national security. Section 13 required annual reports to the appro-
p}fialga committees of Congress on the operation and effectiveness of

- the Act. -

The House bill (sec. 202) required the Attorney General to report
annually to the two Intelligence Committees and to the Chairmen and
Ranking Minority Members of the House and Senate Judiciary Com-
mittees on the operation and effectiveness of the Act. Such report was
‘to include summaries of those cases in which a decision not to prose-
cute was made for reason of national security.

@'
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The conferees adopted the Senate language, but included the House
provision requiring reporting to the Chairmen and Ranking Minority
Members of the Judiciary Committees.

FUNCTONS OF ATTORNEY GENERAL (SEC. 14)

The House bill contained a provision (sec. 112) authorizing the
Deputy Attorney General or a designated Assistant Attorney General

to exercise the functions and duties of the Attorney General under the
Act.

The Senate bill contained no similar provision.
The conferees agreed to the House provision.

EFFECTIVE DATE (SEC. 15)

The House bill contained a provision (sec. 301) which provided that
the bill was to become effective on the date of its enactment but was
not to apply to any prosecution formally initiated prior to such date.

The Senate bill contained no similar provision.

The conferees agreed to the House language.

TITLE OF THE BILL

The conferees agreed to the title of the Senate bill which reads:

An Act to provide certain pretrial, trial, and appellate pro-
cedures for criminal cases involving classified information.

Epwarp P. Boranp,
R. L. Mazzouwi,
Dox Epwarbs,
Roer. DrINAN,
Roeerr McCLoRY, -
H. J. Hyoz,
M anagers on the Part of the House.
Epwarp M. KENNEDY,
BircH Bavm,
JoserH R. BmeN, Jr.,
Partrick J. LEany,
StrRoM THURMOND,
Bor DotkE,
Taap CoCHRAN,
Managers on the Part of the Senate.
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